
From:  Andrew Cohen <acohen@bioinvasions.com> 
Subject:  Re: SAB RE: Error in an SAB-approved report on ballast water 
Date: March 2, 2016 4:38:20 PM PST 
To:  Christopher Zarba <Zarba.Christopher@epa.gov>, Thomas Carpenter 

<Carpenter.Thomas@epa.gov>, Regina McCarthy <mccarthy.gina@epa.gov> 
Cc:  Peter S. Thorne <——>, Joseph Arvai <——>, Kiros T. Berhane <——>, 

Sylvie M. Brouder <——>, Ana V. Diez Roux <——>, Michael Dourson <——> 
and 87 more… 

 
 
Dear Chris, 
 
I'm writing both to seek clarification of your response to Indy Burke's letter to the 
Administrator, and to provide some context. 
 
On January 27 Dr. Burke, the previous EPEC Chair, wrote the Administrator that an 
EPEC panel (the "Ballast Water Panel") had produced a report in 2011 whose central 
conclusion was "exactly the opposite" (Dr. Burke's emphasis) of what the data 
examined by the Panel clearly showed. She noted that current EPA and Coast Guard 
regulations—regulations whose purpose is to protect the environment and human 
health—were based on the report's false conclusion. She urged the Administrator to 
correct the false information that EPA had released, and to reconsider the regulations 
that EPA had based on that false information. 
 
As you know, this was not the first time the EPA, the SAB Staff Office, or the SAB Chair 
had heard of this matter: 
 
• Sixteen months ago—in October 2014—the SAB Staff Office was informed by the 
Chair of the Ballast Water Panel that two panel members (I was one of the two) claimed 
to have discovered that the Panel's conclusion was contradicted by the Panel's data, 
and forwarded their description of this and the relevant data to SAB Staff. The SAB Staff 
Office did nothing to address the issue, and did not inform the SAB. 
 
• Precisely a year ago today—on March 2, 2015—six members of the Ballast Water 
Panel (including myself) wrote the Administrator about this problem, copying you and 
the SAB Chair. They described the "erroneous conclusion," included the relevant data, 
and listed the corrections needed. The EPA, the SAB Staff Office, and the SAB Chair 
did nothing to address the problem. They also did not inform the SAB. 
 
• Over nine months ago—in May 2015—Dr. Burke wrote the current SAB Chair and the 
SAB Staff Office asking that the matter be brought to the SAB's attention. The Chair and 
Staff Office said they needed to confer about the process for doing so. After several 
months, Dr. Burke wrote again, in August. Receiving no reply, she wrote again, in 
September. In October the Chair and Staff Office replied, stating that they were satisfied 



that the Ballast Water Panel had acted transparently and with integrity. The Chair and 
Staff Office did not respond to Dr. Burke's concern that the Panel's conclusion was 
false, and that current US regulations are based on it. And once again, they did not 
inform the SAB, despite Dr. Burke's request that they do so. 
 
In mid-January, Dr. Burke told the SAB Staff Office that she was going to write the 
Administrator and copy the entire SAB, at which point the SAB Staff Office finally agreed 
to put the matter on the SAB's agenda. On January 27 Dr. Burke sent her letter to the 
Administrator, copying the SAB and the Ballast Water Panel members. On February 2 
Tom Carpenter, responding on your behalf, wrote: "The Ballast Water Report issue Dr. 
Burke raised will be part of the March meeting agenda. It will also be part of the public 
meeting." That sounded to me, and I suspect to most recipients of Tom's email, like the 
SAB would finally have the opportunity to hold a substantive discussion of this problem. 
 
On February 16 you replied to Dr. Burke's letter on behalf of the Administrator. Implicit in 
your response is the message that the EPA itself is not taking any action to address this 
problem, neither to correct the false conclusion nor to reconsider the regulations based 
on it. As to the SAB, a close reading of your letter suggests that you are not in fact 
scheduling an opportunity for the SAB to hold a substantive discussion of the issue. 
Exactly what you are scheduling remains a little murky. Is it a discussion of whether the 
SAB should discuss the report's false conclusion at some point in the future? Or is it a 
discussion of whether the SAB should develop a process for dealing with such issues in 
the future? It also seems that the issue will not "be part of the public meeting," contrary 
to what was stated in Tom Carpenter's February 2 email, except in the trivial sense that 
the result of the SAB's closed-door discussion will be announced in the public meeting. 
This is confirmed by the Federal Register notice of the public meeting (attached), which 
was posted yesterday, and which makes no mention whatsoever of the ballast water 
report or the problems with its conclusion. FACA, of course, prohibits any SAB 
discussion of issues that are not publicly noticed. 
 
So, Chris, could you please clarify—both for the SAB members, and for concerned 
members of the public such as myself—what is scheduled for discussion on March 31, 
and what is off-limits? Will the SAB be able to discuss the substance raised by Dr. 
Burke's February 16, 2016 letter and the Panel members' March 2, 2015 letter? Is it true 
that no discussion of the issue will be allowed during the public meeting? And what, 
precisely, will be the topic of discussion behind closed doors? 
 
And finally, let me say that in my opinion the time for secret, closed-door discussions of 
this issue has long gone past. You could have put the issue on the agenda for the 
March 31 public meeting for a full and frank discussion, but chose not to. You could, I 
believe, still do this. Given the 16 months that your office and the EPA have known 
about this problem and repeatedly failed to do anything about it, neither science, nor the 
public, nor the government's responsibility to protect the environment and public health 
are served by further delay, by bureaucratic maneuvers that limit discussion, or by 



holding discussions behind closed doors. The SAB should—both because it's the 
necessary and right thing to do, but also to protect its reputation as a scientific body 
worthy of the public's trust—consider the data fully and openly in public session, as 
soon as possible. If we are wrong in our assessment that the report's conclusion is 
false—if there is any way the report's conclusion could be reached from the data 
considered by the Panel—then we'll take our shellacking in public. But if we are right, if 
the data plainly and clearly contradict the conclusion (and you have the data in your 
hands, attached to the Panel members' and Burke letters), then it is past time for the 
SAB to speak up and try to right this wrong. 
 
Sincerely, 
 
Andrew Cohen 
——————————————————————————————————————— 
From:  Andrew Cohen <acohen@bioinvasions.com> 
Subject:  Closed Meeting to address an error in an SAB-approved report on 

ballast water 
Date: March 8, 2016 7:47:23 PM PST 
To:  Christopher Zarba <Zarba.Christopher@epa.gov> 
Cc:  Peter S. Thorne <——>, Joseph Arvai <——>, Kiros T. Berhane <——>, 

Sylvie M. Brouder <——>, Ana V. Diez Roux <——>, Michael Dourson <——> 
and 88 more… 

 
Dear Chris, 
 
You've scheduled a closed meeting of the SAB to decide whether the SAB will consider 
the request to acknowledge and correct the incorrect conclusion in the Ballast Water 
Panel report, a request that has now been made by fully one-third of the individuals that 
were appointed to the Panel. I understand from your most recent email that your legal 
basis for having the SAB make this decision behind closed doors and without public 
notice is not one of the 10 exemptions FACA allows from its open meeting requirement 
(none of which appear to apply). Rather you claim that this is a purely administrative 
decision, and that the public notice and open meeting requirements of FACA do not 
apply to purely administrative decisions made by a federal advisory committee. 
 
However, the question of whether to consider correcting the report's conclusion is 
clearly a substantive and not a purely administrative decision. If the SAB, in this closed 
session, decides not to schedule consideration of the correction, that will dispose of the 
issue. The report's false conclusion will remain in place and so will the regulations 
falsely based on it. That, in turn, will have significant consequences for the environment 
and public health.  
 
There is something more. By putting a substantive decision on the agenda of a closed 
administrative meeting, you are essentially forcing the SAB to make a substantive 



decision, one way or another, in a forum where substantive discussion of the issue is 
prohibited. Surely, that is not what FACA intended. 
 
Earlier I wrote arguing that it would be unwise for the SAB to make this decision in 
private (below). Now that I understand your rationale, I can add that making such 
a substantive and consequential decision behind closed doors as if it were a solely 
"administrative" matter is not merely unwise but also a vlolation of at least the sprirt and 
almost certainly the letter of FACA. I ask again that you schedule the question for full 
discussion by SAB in public session without further delay, as Dr. Burke urged last May. 
 
Sincerely, 
 
Andrew Cohen 
——————————————————————————————————————— 
From:  Andrew Cohen <acohen@bioinvasions.com> 
Subject:  SAB administrative meeting regarding the claim that the ballast water 

report's main conclusion is false 
Date: March 29, 2016 1:24:38 AM PDT 
To:  Christopher Zarba <Zarba.Christopher@epa.gov> 
Cc:  Peter S. Thorne <——>, Indy Burke <——>, Thomas Carpenter 
<Carpenter.Thomas@epa.gov >, moreau.megan@epa.gov, Regina McCarthy 
<mccarthy.gina@epa.gov> 
 
Chris, 
 
Dr. Burke, a member of the Chartered SAB, asked the SAB to (1) investigate a claim 
that the central conclusion of one of its reports providing advice to the EPA is false; and 
(2) to correct the conclusion if false. The report and its allegedly false conclusion were 
cited by the EPA as the basis for policy and regulations that it adopted. 
 
As you replied to Dr. Burke on February 16 (attached), the SAB is scheduled to meet on 
March 31 in a non-public administrative meeting to decide whether or not to discuss or 
consider this claim, which is supported by one-third of the members of the panel that 
prepared the original report. As I wrote to you on March 2 and again on March 8, any 
discussion by the SAB of this claim, including a discussion of whether or not the SAB 
will consider it further, is a discussion of a substantive issue that under FACA can only 
be addressed in a public meeting. Since then, I've done some research into descriptions 
or examples of "administrative work" that, under FACA's implementing regulations, may 
be conducted by advisory committees in non-public meetings (41 CFR § 102-3.160). I'm 
writing to share the results with you. 
 
First, neither FACA, nor ERDDAA, nor the SAB charter define or give any examples of 
administrative meetings or administrative work, or provide any exemption for such 
meetings from FACA's open meeting requirements. 
 



FACA's implementing regulations define "any gathering of advisory committee 
members...held with the approval of an agency for the purpose of deliberating on the 
substantive matters upon which the advisory committee provides advice or 
recommendations" to be a committee meeting, and therefore subject to FACA's open 
meeting requirements (41 CFR § 102-3.25).  However, meetings of a committee that 
are convened solely to conduct administrative work (rather than dealing with substantive 
matters) are not considered to be "committee meetings" as defined by the regulations, 
and are therefore not required to be open to the public (§ 102-3.160). The regulations 
give two examples of "administrative work" that can be conducted in a non-public 
meeting: discussing "administrative matters" (which doesn't really clarify anything), and 
receiving "administrative information from a federal officer or agency" (§ 102-3.160).     
 
The SAB Handbook, prepared by EPA in 2012, gives two examples: a Designated 
Federal Officer (DFO) can explain the advisory process or ethics rules to a committee in 
a non-public orientation meeting; and a committee may discuss organizational issues 
such as operating budgets and committee structure in a non-public meeting (Handbook, 
p. 5, "Non-FACA Meetings"). Finally, I wrote to the GSA's Committee Management 
Secretariat for clarification on what qualifies as administrative work under the FACA 
regulations, and the Secretariat responded with two examples: "ethics briefings" and 
"briefings on FACA rules." 
 
In addition, I searched the internet for information on the purposes for which other 
federal advisory committees have held administrative meetings that were not open to 
the public. I found information, in Federal Register notices or meeting minutes available 
on the internet, on 10 administrative meetings of federal advisory committees. Five of 
these meetings were noticed as being non-public meetings under § 102-3.160, and the 
other five appear to be non-public, although it's not completely clear. The purposes of 
these meetings were: 
• to swear-in new members, and for orientation, administrative briefings, or ethics 
training by agency staff (6 meetings); 
• for agency staff to provide briefings on ethics/legal issues or on FACA and Committee 
conduct (2 meetings); 
• to receive an administrative briefing from agency staff, to decide on dates for meetings 
and site visits, and to discuss ideas for commemorating the Committee's 60th 
anniversary (1 meeting); and 
• for opening remarks (1 meeting). 
Of course, this is a very small sample: meetings deemed to be non-FACA administrative 
meetings do not require public notification or minutes, and thus for most such meetings 
there is presumably no public information available. 
 
However, it is notable that nearly all of the general and specific examples involve only 
the conduct of rituals (swearing-in new members) or receiving information (orientation; 
briefings on ethics, rules or administrative procedures; opening remarks). None involve 
any discussion of substantive issues, and none involve decisions except for deciding on 
meeting dates. In contrast, the purpose of the March 31 SAB administrative meeting is 
to decide whether or not to review (and, depending on the outcome of the review, take 



action on) a claim that the conclusions of an advisory committee report providing advice 
and recommendations to a federal agency are false. Making such a decision 
necessarily involves deliberation (however constrained) on the substantive matters 
raised by the claim and considered by the SAB in producing the report. This is precisely 
what FACA and FACA's implementing regulations require advisory committees to do in 
noticed public meetings. 
 
I urge you again to schedule any SAB discussion of or decision about this claim for a 
noticed, public meeting, as soon as possible. 
 
Sincerely, 
 
Andrew Cohen 
——————————————————————————————————————— 


